DAY H's L.LC
| BLA 98-423 Deci ded Decenber 15, 1999

Appeal froma decision of the Idaho Sate Gfice, Bureau of Land
Minagenent, declaring mning clamnull and void ab initio. | M:40174.

Afirned.

1 Mning Gains: Powersite Lands--Mning G ai ns:
Rel ocati on--Mning G ai ns: Wthdrawn Land--Povwersite
Lands-- Wt hdravwal s and Reservati ons: Powersites

Anmning claimlocated prior to Aug. 11, 1955, on
land subject to a powersite classification is null
and void ab initio, and an attenpt to anend the
location is an action that has no | egal effect.

2. Mning Gains:. Relocation--Vérds and Phrases

Were a mning claimis null and void ab initio, an
anended notice of location wll not be construed as
a relocation where the filing does not conformto
state and Federal requirenents for a newlocation.

APPEARANCES [elton |. (Buzz) Davis, Boise, ldaho, for Appel | ant.
AN ON BY ADM N STRAT \VE JUDE HEWER

Delton |. (Buzz) Davis (Davis) appeals on behalf of Daddy Del's L.L.C
froma July 17, 1998, decision of the Idaho Sate Gfice, Bureau of Land
Minagenent (BLM, declaring the Mnnie Gail unpatented mining cla m(I MG
40174) null and void ab initio. Davis al so requests a stay of the decision.

Fact s
h August 18, 1937, WE Beach and GH Smth prepared a H acer Mne

Location Notice for the Mnnie Gail placer clam The 1937 Notice descri bes
the mining claimas contai ning 40 acres. As best we can read
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the legal description, the Notice describes the |ocation as beginning at a
di scovery nonunent in "YellowF ne Mning Dstrict, inthe Gunty of Valley
and Sate of Idaho," and:

Gmmenci ng at this di scovery nonunent, which is the [sic] 600 ft
to corner of the claim thence in a North westerly direction
[to] corner No. 1, the NW corner of the claim thence in a
Southerly direction 1320 feet to corner nonunent No. 2, the SW
corner of the claim thence ina S Easterly direction 1320 feet
to corner nonunent No. 3, the SE corner of the claim thence
inaNortherly direction 1320 feet to corner nonunent No. 4, the
N E corner nonunent of the claim thence in a North Vésterly
direction 720 feet to the place of beginning. The sai d nonunent
upon which this notice is posted, is situated about 50 feet in a
Vésterly direction fromEast Fork of the South Fork of the

Sl non Rver and about 700 ft fromthe nouth of said streanj. ]

This Notice was recorded on Septenter 11, 1937, in Valley Qounty records.

The record indicates that no later than 1979, Bonnie and Delton Davis
(the Davises) began to nake filings wth respect to the Mnnie Gail pl acer
clam O Qtober 22, 1979, seeking to neet the requirenents of section 314
of the Federal Land Policy and Minagenent Act of 1976 (HLPWN), 43 USC §
1744 (1994), the Davises filed a letter which recorded the clamwth BLM
According to the letter:

Ve filed our clains at the Valley Gunty Gurt House i n Gascade
this year as every year for the past several years. [T]he
claing are located in Valley Gunty on the South Fork of the
Sl non Rver. The nanes of the seven group [sic] of clains are
** * Mnnie Gil * * *. W intend to hold these clains and
hope this is the infornati on you need. These clains are
recorded in the Valley Gunty Qurt House under the above nanes.

B.Massi gned seria nunter | MC 40174 to the Mnnie Gil claim The record
shows that the Davises submtted annual affidavits of assessnent work
required to be submtted under ALPVA after that date.

n June 14, 1991, Bonnie Davis filed wth the BLMIdaho Sate Gfice a
docunent entitled "Additional and Awended H acer Location Notice"
(Additional and Anended Notice). The docunent relates the dates of
di scovery and | ocation as August 16 and 18, 1937, and, at the sane tine,
states that, as of June 1, 1991, the cla nant "does anend, | ocate and clai m
by rite of the original discovery, location, prina appropriation and
possession,” the Mnnie Gil mning clam The Additional and Anrended
Notice states that it is prepared, inter alia, "for the purpose of
correcting any errors inthe original location, description or record, and
of nore definitely describing the situation and boundaries of said pl acer
mning claim” The Notice
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describes the location of the mning claimas: BEMANWVSNW.and the WAE/DNV;
sec. 3, T. 19N, R 6 E, Boise Mridian, Valley Gunty, Idaho. In
additionto filing this docunent wth BLM the Davises recorded it wth
Valley Gunty as instrunent nuniber 180756 on June 11, 1991.

h August 5, 1997, Bonnie Davis deeded all of her interest in the
Mnnie Gal mning claimto Delton (Buzz) |I. Davis. Qn April 22, 1998, Buzz
Davis transferred by Quitcla mDeed and Assignnent all interest in the
Mnnie Gal placer claamto "Daddy Del's, LLL C, anldaho limted liability
conpany, " of 5115 Uhatilla Avenue, Boise, |daho.

n July 17, 1998, B.Missued a decision declaring the Mnnie Gai l
placer mning claim(IMC40174) null and void ab initio. B.Mnoted that the
| ands enconpassed by the mning claim”lie entirely wthin Power-Ste
Qassification No. 280, which was establ i shed on Decentber 19, 1933, under
the provisions of the Federal Vdter Power Act of June 10, 1920 (41 Sat.
1063)." (Decision at 1.) B.Macknow edged that the Mning Ga mR ghts
Restoration Act of 1955 (MR, Pub. L. No. 84-359, 69 Sat. 681, permits
entry on lands wthdraan for power devel opnent for |ocation and patenting of
mning clains, under certain circunstances. But BLMnoted that this statute
didnot retroactively validate clains that were void when located. BM
acknow edged the Additional and Anvended Notice, recorded in 1991, but did
not further address it.

h August 12, 1998, Buzz Davis filed a "Notice of Appeal and Request
for Say." Davis asserts two argunents. Hrst, he asserts that the 1991
Additional and Anended H acer Location Notice should cure any defects in the
original 1937 placer claimnotice. (Notice of Appeal at 1-2.) Second, he
states that if the original 1937 placer cla mwas | ocated on | ands w t hdrawn
for the poversite, then "the Additional and Arended H acer Location Notice
of Bonnie Davis would stand as a Rel ocation Notice of said placer nining
clam curing the purported defect.” (Notice of Appeal at 2.)

Anal ysi s

[1] Astothefirst issue, we nust affirmB.Min its concl usion that
the 1937 Mnnie Gail placer claimwas null and void ab initio. Section 24
of the Federal Vdter Power Act of 1920, as anended, provides:

Aty lands of the Lhited Sates included i n any proposed proj ect
under the provisions of this subchapter shall fromthe date of
filing of application therefor be reserved fromentry, |ocation,
or other disposal under the laws of the Lhited Sates until
otherwse directed by the [ Federal Power] conmission or by
ngress. Notice that such application has been nade, toget her
wth the date of filing thereof and a description of the | ands
of the Lhited Sates affected thereby, shall be filed in the
local land office for the district in which such lands are
located * * *. [Before any lands applied for, or heretofore or
hereafter reserved, or classified as
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power sites, are declared open to location, entry, or selection
by the Secretary of the Interior, notice of intention to nake
such declaration shall be given to the Governor of the Sate

w t hi n whi ch such | ands are | ocat ed.

16 USC § 818 (1994) (enphasi s added).

According to Power-Ste Qassification No. 280, whi ch was establ i shed
in Decenber 1933: "[I]t is recoomended that this classification be given
full force and effect under the provisions of the act of June 10, 1920 (41
Sat. 1063)." (Power-Ste Qassification No. 280 at 2.) Wth respect to
sec. 3, T. 19N, R 6 E, Boise Mridian, Valley Gunty, |daho, Power-Ste
Qassification No. 280 classified as potential powersite | ands "[ €] very
snal | est |egal subdivision, any portion of which, when surveyed, wll be
wthin one-fourth mle of South Fork and East Fork of South Fork of Sal non
Rver." (Power-Ste Qassification No. 280 at 4.) 1/

Sec. 3 had not been surveyed when the Power-Ste Qassification was
issued in 1933, and the 1937 Notice of Location does not reference the
Mnnie Gail clamin terns of aliquot subdivisions. Nevertheless, it is
clear fromthe 1937 description that the East Fork of the South Fork of the
Sl non Rver flows roughly through the center of the mning claim wth the
cl ai mspanni ng approxi nat el y 650-660 feet on either side of the East Fork.
The 1937 mining claimin its entirety thus lay wthin /4 nle of that
stream Accordingly, the record shows that there is no dispute here that
the 1933 Pover-Ste Qassification No. 280 covered the sane site whi ch Beach
and Smth purported to locate as the Mnnie Gail placer claimin 1937. 2/

Moreover, it is not disputed that |ands wthdrawn for powersite entry
were wthdraawn fromlocation until enactnent of the MIRRA 30 US C § 621
(1994). Section 24 of the Federal Véter Power Act permitted the Secretary
of the Interior to, "upon notice * * * declare lands open to location, entry
or selection,” subject to areservation of the right of entry for use
consistent wth the Act. 16 US C § 818 (1994). Hwever, the record does
not indicate that such a declaration or determnati on was nade for the | ands
wthin Powver-Ste Qassification No. 280 prior to the

Y It iswvell-settled that the "snallest |egal subdivision® is a "quarter
quarter section” conprising 40 acres. Garl S Hansen, 130 IBLA 369, 371 n.2
(1994); Jack J. Gynberg, 106 IBLA9, 14 (1988), aff'd No. (89-0026-B (D
Wo. Nov. 6, 1989); Charles Rydzewski, 105 IBLA 9, 13 (1988).

2/ According to the Master Title Hat, all quarter quarter sections wthin
the western half of sec. 3 are wthin Power-Ste Qassification No. 280. A
1979 nap filed by the Davises shows the Mnnie Gail claimto be | ocat ed
wthin this western half of sec. 3.
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1955 passage of the MIRRA Mreover, the 1990 Master Title AHat shows that
Power-Ste Qassification No. 280 renai ned in effect through that date.
Therefore, it follows that the Qassification renained in effect from1933
t hrough 1955.

It iswell settled that a mning claimlocated on | ands which are
closed to entry under the mning laws is null and void ab initio. WIIliam
J. Pepper, 145 |BLA 278, 279 (1998); John C Heter, 143 |BLA 123, 124
(1998). Uhder section 24 of the Federal Véter Power Act, 16 USC § 818
(1994), lands classified for use as povwersites are closed to mneral entry.
See Mackay Bar Qorp., 69 IBLA 148, 149 (1982). Aty mining cla mlocated on
such lands in 1937 was and is null and void. Further, the MIRRA di d not
retroactively validate the clam See George L. Hawkins, 66 | BLA 390, 392
(1982); John C Farrell, 55 IBLA 42, 43-44 (1981); Day Mnes, Inc., 651.D
145, 148 (1958).

Davis' argunent appears to be that the 1991 Additional and Anended
Noti ce coul d sonehow "cure” the defect in the 1937 notice. Davis' theory is
msplaced. It has long been held by this Board that a mining cla nant nay
not anend a void claim Jon Z nmers, 90 | BLA 106, 110 (1985); Hank
Ml | uzzo, 71 IBLA 178, 182 (1983). Mreover, prior to the tine the Davi ses
recorded the "Addi tional and Anended Notice," BLMadopted regul ati ons whi ch
clarify this point. An "anended |ocation' is "alocationthat isin
furtherance of an earlier valid location.” 43 CFR 8§ 3833.0-5(p) (1990).
The regul ation specifies that "[n]o anendnent is possible if the original
locationis void." Id. This regulation renains in effect today.

Accordingly, we affirmthe decision of the BLBMthat the 1937 | ocati on
of the Mnnie Gil mning clamis null and void ab initio. Because the
effect of Power-Ste Qassification No. 280 was to wthdraw the | ands from
location and entry under the general mning | aws, the 1937 | ocation by Beach
and Smth was never valid.

[2] B.Ms decision does not address the second | egal issue rai sed by
Buzz Davis, i.e., that the 1991 Additional and Anended Notice nay be seen as
arelocation. The record nakes clear, however, that this is not the case.

Departnental regul ations provide that a "relocation” is "the
establishnent of a newmning clam* * *.  Arelocation nay not be
establ i shed by the use of an anended | ocation notice, but requires a new
original location notice or certificate as prescribed by state law™ 43
CFR 83833.05q. Thus, the filing of an "anendnent™ is not itself
sufficient to establish arelocation. Wile this regulati on does not
purport to define in any particular case what is sufficient to constitute "a
neworiginal |ocation notice or certificate as prescribed by state law™ it
nakes clear that whatever is required to establish an original locationis
necessary for a clainant to establish a rel ocation.
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The preantl e to the 1988 rul enaki ng whi ch pronul gated this definition
confirns this. n the one hand, the preantl e states:

The purpose of the definitionis admnistrative, that is, the
definitionis intended to assist Bureau enpl oyees in deternmning
whet her to assign a newseria nunber to a rel ocated claimor to
retain the seria nuner on an anended clai mwhile noting the
anendnent. It is not the intention of the Bureau to deci de
whether or not clainants have correctly identified their clans
as anended or relocated for the purpose of naintaining title
under the mning law The Bureau' s intentionis to decide in
whi ch set of case files the docunent bel ongs.

53 Fed. Reg. 48877 (Dec. 2, 1988).

h the other hand, the preantl e goes on to note that BLMw || not
accept "hybrid' filings -- those "whi ch both anend and rel ocate a cl ai mat
the sane tine" -- because of the difficulties of nmintaining parallel files
under separate case nunbers. 1d. Thus, when conmenters sought sone
provision for hybrid filings, BLMstated that the "suggestion is not
adopted.” Id. "Therefore, a hybrid claim if suomtted, wll be treated as
if it is an anended notice of location and wll be adjudicated in connection
wth the existing mning claimcase file of record.” 1d.

Fromthis, we construe the rul enaking to have i ntended to govern the
proper interpretation of a "hybrid' notice, such that each such notice will
be construed as an anended notice. No such notice coul d be construed to be
a"relocation” unless it also constitutes an original notice as required by
APV 43 USC § 1744 (1994), and state | aw

Precedent of this Board is consistent wth this result. |mmed ately
followng enactnent of HLPVA this Board concl uded that an "anended
| ocation notice nay be considered a relocation of the clam. . . provided
no rights of the Lhited Sates or of third parties have intervened, and the
requirenents of the lawpertaining to rel ocations by the sane cl ai nant have
otherwse been net." Vdlter T. Paul, 43 IB.A 119, 120-21 (1979) (enphasis
added). Wiile we find no Board decision that directly interprets BLMs
regulatory definition at 43 CF R § 3833.0-5(q), contenporaneous Board
precedent hol ds that, even where the cla nant asserts that a notice either
anends a prior mning claimnotice or constitutes a relocation if the prior
notice is void, the relocation nust neet all requirenents of an original
locationto be valid. In MlvinHlit, AAle Hunbing, Inc., 110 | BLA 144,
151 (1989), the Board stated that

the Departnent woul d be precl uded fromconstruing the * * *

notices as original locations if Hlit did not record themas

origina clains wthin 90 days of the location date as required
[AAPW, 43 USC 8§ 1744(b) (1982), and 43 R 3833.1-2(a).

If Helit failed to record each clamwth BLMas an ori gi nal

I ocation including paynent of the proper filing fee, such
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failure woul d "be deened concl usively to constitute an
abandonnent of the mining clainl under 43 US C 8§ 1744(c)
(1982) and 43 (R 3833.4.

See Junior L. Dennis, 133 IBLA 329, 334 (1995) (relocation requires
abandonnent of rights in origina clains).

In short, Board precedent and the BLMregul atory definition of
"rel ocation” are consistent inrequiring a cla nant to choose whether its
notice is an anended | ocation or arelocation. If a cla nant wshes a
notice to be treated as the latter by the Departnent, the clai nant nust
treat it that way hinself. To assert a rel ocated notice, a clainant nust
record a "neworigina location notice" and followthe requirenents of state
and Federal lawin doing so. Wiile an anended notice nay be seen as a
relocation if these requirenents are net, Vdlter T. Paul, supra at 120-21, a
relocation requires that the clainant conformits filings to those of an
origina location. Milvin Hlit, AAle Hunbing, Inc., supra at 151.

The Davi ses' actions wth respect to the 1991 "Additional and Awvended
Notice" preclude us fromtreating it as arelocation. Hrst, Davis argues
that "the Additional and Anended H acer Location Notice of Bonnie Davis
woul d stand as a Rel ocation Notice of said placer mning claim curing the
purported defect.” (Notice of Appeal at 2.) To the extent the "defect”
referred to by Davisis inthe original 1937 Notice of Location, Davis
mspercei ves the nature of "relocation.” As described above, it nust stand
onits oaw as a"neworigina location.™ Arelocation cannot relate back to
anull and void | ocation any nore than an anended | ocation coul d.

Second, Bonnie Davis' actions in 1991 do not sustai n Buzz Davis'
argunent now that the Additional and Anvended Locati on was neant to conform
tothe requirenents of arelocation. Uhder section 314(b) of ALPMA 43
USC § 1744(b) (1994), the Davises were required to filewth BLM "wthin
90 days after the date of location" of a clamlocated after 1976, a copy of
the official record of the notice of location. The 1991 "Additional and
Anended Notice" identifies the date of location as "August 18, 1937." Davis
sinply cannot square this assertion, which is nade for purposes of an
anended | ocation, wth the notion that the Mnnie Gal was newy located in
1991. Yet, this notionis critical to any construction of the docunent as a
"relocation.” The Davises' actions do not suggest any intention to conply
wth ALPMK s requirenents for the recordation of a newclaim Thus, the
filing does not conply wth ALPVA section 314(b).

Mbreover, according to the 1991 Additional and Anended Notice, Bonnie
Davis paid a $5 fee wth her filing. The regulations effective in 1991 (and
now required a clanant to pay a $10 fee wth any recordati on of a new
mning claim 43 CFR 8§ 3833.1-3(b) (1990). Ulhder 43 CF. R § 3833.1-
4(b) (1990), a failure to submt the proper fees would result in BLMs
refusing to accept a recordation filing and returning it to the
cl al nant / owner .
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Wil e, presunably, the Davises could have tinely cured the defect by
payi ng the correct fee, the significance of thisis that both the BMand
the Davises treated the 1991 Additional and Anended Notice as an anended
notice and not arelocation. Davis cannot sustain his claimthat either BLM
shoul d have construed the 1991 docunent, or this Board shoul d now construe
it, astherelocationit was never neant to be. The Davises failure to
conply wth statutory requirenents for filing under section 314(b) of A.PVA
woul d have constituted abandonnent of any new mining clai mas of that date.
3

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFE R 8 4.1, BLMs deci sion
dated July 17, 1998, is hereby affirned, and the Request for Say i s denied.

Li sa Henmer
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

3/ The Mister Title Hat al so shows that a significant portion of the
northern part of the Mnnie Giil claim as identified in the 1991
"Additional and Anvended Notice," conflicts wth a Lhited Sates Forest
Service wthdraval . PRublic Land Oder No. 2575 effected a "Wthdrawal of
Lands for We of the Forest Service as Recreation Areas,” and was publ i shed
on Jan. 4, 1962, at 62 Fed. Reg. 120. Accordingly, these |ands are subj ect
to Rublic Land OQder No. 2575, and woul d not have been open to location in
1991, or any tine after 1962. Because this decision affirns BLMs deci si on
as tothe entire Mnnie Gail mning claim we do not further address the
portion of it subject to the Forest Service wthdraval .
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